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PARTIES
The Children:
K.T., born February 1, 2001. She is the six-year-old
daughter of the parties.
K.T., born March 31, 2003. He is the three-year-old
son of the parties.
The Parents:
Heather Thomas, "the Mother." She was the
petition for the protective order and is the appellant on appeaL
Jack Thomas, "the Father." He was the respondent
to the protective order and is the appellee on appeal.
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IN THE UTAH COURT OF APPEALS

Heather Thomas,
Plaintiff/Appellant,
vs.
Jack Thomas,
Defendant/Appellee.

20060981-CA
064800128

GUARDIAN ad LITEM's BRIEF

JURISDICTION
The Utah Court of Appeals has jurisdiction to hear this case pursuant to Utah Code
Ann. § 78-2a-3(2)(h) (2006).

ISSUES FOR REVIEW

1. Whether the juvenile court abused its discretion when, after finding grounds for
a protective order to issue, it required the parties to keep Mother's stepfather away from
the Children. Mother's claim goes to the specific remedy ordered, and not to the basis of
the protective order itself. The statute grants the district court broad discretion to craft an
appropriate remedy based on the circumstances of the parties. Utah Code Ann.§ 30-64.2(2)(g) (2006) (upon finding grounds to issue a protective order, court may grant "any
further relief that the court considers necessary to provide for the safety and welfare of
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the petitioner and any designated family or household member."). Therefore, this Court
reviews the matter for abuse of discretion.

2. Whether Mother waived the issue of an evidentiary hearing by agreeing to
proceed by proffer and by not requesting an evidentiary hearing. This Court must reach
this threshold issue before reaching the merits. Wall v. Wall, 1999 UT App LEXIS 199,
~~

4-6 (husband waived right to evidentiary hearing by not preserving it).

3. Whether Mother's claims become moot after the evidentiary hearing on March
9, 2007 on the issue of Mother's stepfather. A case is deemed moot when the requested
relief cannot affect the rights of the litigants. Strollo v. Strollo, 828 P.2d 532,533 (Utah
Ct. App. 1992).

STATUTES, RULES, CONSTITUTIONAL PROVISIONS

Utah Cohabitant Abuse Act, Utah Code Ann. § 30-6-4.2 (2006).

STATEMENT Olt CASE

Nature of Case: Mother appeals a protective order granted in her favor. She
challenges the portion of the order requiring both parties to keep her stepfather away from
the Children.
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Course of Proceedings: Mother petitioned for a protective order in favor of her and
the Children and against Father. After granting an ex parte order, the court convened a
hearing where both parties were present and represented by counsel. The court also
appointed an attorney Guardian ad Litem to represent the Children's best interests.

Disposition at Trial Court: The district court, upon determining the elements of
cohabitation and actual or threatened domestic violence or abuse, determined the order
should issue. Upon hearing the Guardian ad Litem's proffer that the Division had twice
substantiated Mother's stepfather for sex abuse of a child, the court ordered both parties
to keep Mother's stepfather away from the Children. Mother appeals the portion of the
protective order regarding her stepfather.

STATEMENT OF

I<~ACTS

This appeal involves the safety of two children, both with the initials K.T. One is
a six-year-old girl, born February 1, 2001, and the other is a four-year-old boy, born
March 31, 2003. Mother received sole custody when the parties divorced. Police officers
and the Division of Child and Family Services were involved with the family from time to
time for matters related to neglect and domestic violence.
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Mother petitioned for a protective order in June 2006. The court granted an ex
parte protective order and set the matter for an evidentiary hearing. Both parties attended
the June 26, 2006 hearing and were represented by counsel. The court appointed an
attorney Guardian ad Litem to represent the Children's best interests and set the matter
for further hearing for July 25, 2006.

At the July hearing, the parties agreed to proceed by proffer. The Guardian ad
Litem proffered that the Division had twice substantiated Mother's stepfather for child
sex abuse. Marjorie Paur, a Division caseworker, was present with records of the
investigations. The Guardian moved that the court order the parties keep step father away
from the Children.

The court found that the protective order should issue based on credible evidence
that Father presented a threat of violence or abuse. The court ordered relief including
prohibitions against Father harassing or stalking Mother, threatening or committing
domestic violence or abuse against Mother or the Children, and directly or indirectly
contacting Mother or the Children. The protective order also included orders governing
both parties. For instance, the order required both parties to cooperate with Division
services, to supervise the Children and to protect them from other children in the
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household. Finally, the order required that both parties not allow Mother's stepfather to
be in the presence of the minor children.

On December 5, 2006, Mother moved to modify the provision of the protective
order regarding her stepfather. March 9, 2007 is the date currently set for the evidentiary
hearing on the motion.

Mother appeals the September 7, 2006 protective order, challenging only the
provision requiring both parties to keep her stepfather away from the children.

SUMMARY OF ARGUMENT
Once a trial court determines cohabitation and actual or threatened violence or
abuse a protective order may issue. A court then has broad dispositional powers to craft
remedies tailored to the specifics of the situation. Here, the basis of the protective order
itself is not challenged. The parties stipulated to proceed by proffer. The Guardian
presented reliable hearsay and the court acted within its discretion in ordering the parties
to keep Mother's stepfather away from the Children.

20060981-CA

5

In the alternative, this Court could detennine that Mother did not preserve her
claim because she did not ask for an evidentiary hearing on the issue regarding her
stepfather.

Finally, as a practical matter, this appeal may be moot after the March 9, 2007
evidentiary hearing.

For these reasons this Court should (1) affinn the protective order on the merits;
(2) deem Mother's claim to have been waived; or (3) deem the matter moot..

ARGUMENT
1. THE COURT HAS BROAD DISCRETION
TO CRAFT A SPECIFIC REMEDY;
MOTHER DID NOT PRESERVE HER CLAIM;
THE APPEAL l\1AY SOON BE MOOT.

Mother claims the district court had no basis to require both parties to keep her
stepfather from the Children. She claims the court "did not receive any evidence that [her
stepfather] had committed abuse or domestic violence." Mother's Brief at 6. Mother also
claims the court had no basis to restrain a non-party, in this case, her stepfather. 1

The order does not restrain Mother's stepfather, it requires the parties to protect
the Children from Mother's stepfather.
1
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Utah's Cohabitant Abuse Act provides that upon showing of domestic abuse or
violence, or the immediate danger of it, the court may enter a protective order against a
cohabitant. Utah Code Ann. § 30-6-4.2(2) & (3) (2006); State v. Hardy, 2002 UT App
244,

~

17, 54 P.3d 645 (court may not order protective relief without first determining that

the elements of cohabitation and abuse or domestic violence). The protective order may
include other types of relief including restrictions on speech and association, orders for
custody and visitation and "any further relief that the court considers necessary to provide
for the safety and welfare of the petitioner and any designated family or household
member." Utah Code Ann. § 30-6-4.2(2)(g); ld.

The statute serves the state's "significant interest in protecting the health and wellbeing of its citizens." Id. This Court has noted that "in the middle of domestic strife,
preserving the mental and emotional health of the vulnerable must overide other less
compelling interests." Id.

at~

18 (quoting State v. Hauge, 547 N.W.2d 173, 176 (S.D.

1996)). Finally, the statute is designed to provide the district court with flexibility, upon
its own motion or that of either party, to vacate or modify portions of the order as the
situation demands. Utah Code Ann. § 30-6-4.2(1 0) & (11 ); Hardy, 2002 UT App 244
17 n.2. See also Wall v.Wall, 1999 UT App LEXIS 199,

~~

at~

4-6 (protective order properly

issued where there was a current threat of imminent hann, even though last assault took
place 15 months ago).
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Here, Mother does not claim that the protective order should not have issued.
Instead, she claims the trial court abused its discretion in granting the relief regarding her
stepfather. However, the Cohabitant Abuse Act appears to grant the district court broad
power to craft remedies appropriate to the situation. Utah Code Ann. § 30-6-4.2(2)(g)
(court may grant "any further relief that the court considers necessary) (emphasis added) ..
The court appropriately exercised its broad discretion to enjoin the parties to keep
Mother's stepfather away from the Children. This relief was based on reliable hearsay, in
this case substantiated reports of child sex abuse, provided by the Guardian ad Litem.

Mother cannot claim she was denied an evidentiary hearing because she did not
request one. Wall, 1999 UT App LEXIS 1999

at~~

5-6 (party waived evidentiary hearing

where party failed to request it).

Finally, Mother's claim may be moot because the district court, sua sponte, ordered
that an evidentiary be convened on the issue of whether Mother's stepfather indeed poses
a threat to the Children. Strollo v. StrollQ, 828 P.2d 532, 533 (Utah Ct. App. 1992) (case
deemed moot when the requested relief cannot affect the litigants' rights). The
evidentiary hearing is currently scheduled for March 9, 2007.
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This Court should determine that the district court appropriately employed its
broad grant of discretion to order the parties to keep Mother's stepfather away from the
Children. In the alternative, this Court should deem that Mother waived any right to an
evidentiary hearing when she agreed to proceed by proffer and when she failed to request
an evidentiary hearing. Finally, this Court should consider whether Mother's appeal
becomes moot after the evidentiary hearing currently scheduled for March 9, 2007.

ORAL ARGUMENT; PUBLICATION OF OPINION
The Guardian ad Litem does not request an oral argument or a published opinion
because this appeal will likely be resolved on the issue of waiver or mootness.

CONCLUSION
This Court should determine that the district court acted within its broad scope of
discretion when it ordered the parties to keep Mother's stepfather away from the
Children. In the alternative, this Court should deem that Mother waived any right to an
evidentiary hearing. Finally, this Court should consider whether Mother's appeal
becomes moot.
DATED this 20th day of February 2007.

~Guardian ad Litem
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I hereby certify that on the 201h day of February 2007, I caused to be mailed,
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Jack Thomas, prose
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SamuelS. Bailey
Attorney for Appellant
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Guardian ad Litem
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